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ANALYSIS OF THE 
WORLWIDE SITUATION 

US President announced in December 2014 that the United 

States would be setting a new course in U.S. relations with 

Cuba by easing some of the trade and travel restrictions. 

Consequently, the U.S. Department of the Treasury’s Office 

of Foreign Assets Control (“OFAC”) amended the Cuban 

Assets Control Regulations (31 CFR section 515) and the U.S. 

Department of Commerce Bureau of Industry and Security 

(“BIS”) amended the Export Administrations Regulations (15 

CFR sections 736, 740, 746, and 748) to implement the policy 

change by significantly loosening export and travel 

restrictions to Cuba. The most important implications of the 

new relations include: 

 

- The ability for individuals to more freely travel to 

Cuba without the requirement to obtain a specific license for 

each entry to Cuba.  Also, U.S. persons are now allowed to 

provide a remittance of US $2,000.00 on a quarterly basis for 

general donative remittances to Cuban nationals.   

 

- Creating new exceptions to the “180 day rule” set 

forth in 31 CFR section 515.207. This rule bars vessels from 

the U.S. for 180 days after calling Cuba to engage in the 

trade of goods or the purchase or provision of services. 

However, since January 2015, there will be three exceptions: 

(i) shipment of cargoes exported under Commerce 

Department authorization including agricultural, medical, 

telecommunications, and other permitted goods;  

(ii) carriage of students, faculty, and staff that are 
authorized to travel to Cuba; and (iii) vessels engaged 
in the exportation or re-exportation to Cuba from a 
third country of most agricultural commodities, 
medicine, or medical devices.   
 
Therefore, although the Department of Commerce’s 
rules still do not allow vessels to depart the U.S. for 
Cuba without an export license, vessels that have 
traded in Cuba now will not have to wait 180 days 
before heading to the U.S., a vessel wanting to travel 
from the U.S. to Cuba is still going to need an export 
license to do so. 
 

CUBA - USA  

GREEK SHIPPING MARKET 

The accession of the left-side party Syriza to the 
Government in Greece will involve changes in the 
shipping sector in a country that has the world’s 
biggest shipowners, controlling around 15% of global 
tonnage, or about 4,000 ships in total, according to 
shipping-data provider VesselsValue.com. In recent 
years, the sector’s total annual revenue has amounted 
to around $15 billion. Actually, several owners in 
Greece fear taxes that the industry cannot afford and 
the plan to limit their operations in Greece or move out 
of the country altogether.  

Continued 
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OIL PRICES 

Lower crude oil prices imply lower profits for 
exploration and production (the “E&P”) companies.  
 
The recent sharp drop in crude prices has generated a 
lot of reevaluations ofprevious estimates, not only for 
the price of crude but also on the stocks of the oil E&P 
companies. The International Energy Agency further 
reduced its forecasts for the global oil demand, cutting 
the daily demand by 230,000 barrels a day to 900,000 
in 2015. 
 
With industry analysts estimating a lower price range 
for oil in the upcoming year, the crude tanker 
companies may benefit with lower bunker fuel costs. 
Adopting the crude oil storage option, the companies 
have thus managed to garner the increasing oil prices, 
if any, in the future. 
 
 

 ¹“Whatever we plan must be in the context of what Greek society is going through” Theodoros Dritsas, the Syriza party official 
widely expected to be named merchant-marine minister, told a New Year’s gathering at the Hellenic Chamber of Shipping earlier 
this month. He said shipping, as the country’s most productive sector, must be prepared to “lift the heaviest possible burden” to 
help the country out of the crisis. 

Being shipping one of the few sectors in Greece that 
has successfully weathered a ravaging debt crisis, it is 
one of the country’s biggest employers, providing 
aboutquarter of a million jobs, and makes up 8% of the 
economic output in a country where unemployment is 
running close to 30%. However, shipowners are seen a 
privileged group, protected by special tax laws and 
many in the party say that they will push the shipping 
industry to pay more.¹ 
 
Like in many countries, shipping in Greece is subject 
only to tonnage tax, by which annual charge paid to 
the government is based on the tonnage of the vessels 
operated by companies, and not on corporate tax. 
 
 Journalists report that the Union of Greek Shipowners 
President Theodore Veniamis told a maritime forum in 
Athens last week that owners want to stay in Greece, 
but keeping the existing laws governing the sector is “a 
non-negotiable requirement.” Five other owners 
contacted by The Wall Street Journal said they all had a 
“Plan B” that involves relocating to shipping centers 
such as London, Monaco, Singapore or Dubai.  
 
They said they want to wait for the new government to 
spell out its shipping policy before going public with 
their plans. 
 

 

Continued 
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  Sterne Agee believes sluggish oil prices will continue 
into the end of the year with economic data of Europe 
and China creating volatility. 
 
Also, a lack of communal activity to stem weakness in 
Brent crude from influential OPEC (Organization of the 
Petroleum Exporting Countries) members such as Saudi 
Arabia, Iran, and Iraq is another point of concern. 
Sterne Agee’s analysts in its latest E&P industry report 
estimated US production growth of 700,000 barrels per 
day. 
 
For example, analysts at Goldman Sachs foresee further 
declines in oil prices with anticipated strengthening of 
the US dollar in 2015 and weaker demand for 
commodities in China. A recent Bloomberg survey 
indicates Brent sliding to $50 per barrel compared to 
$116 per barrel in June. 
 
Also, ANZ Research has slashed its 2015 oil-price 
forecasts by nearly 25%. It expects NYMEX (New York 
Mercantile Exchange) crude to average $68 a barrel and 
Brent crude to average $71 a barrel next year. / 

However, it is suspected that that sector will be hit 
hardest simply from lack of demand of vessels within 
the sector. No demand is going to mean that as vessels 
wear out they will not be replaced which impacts the 
smaller shipyards. Shipyards are backbone economic 
businesses which emanate further ripples outward. 
 
The tankship sector should not be hurt although there 
will be shifts in trade routes with much fewer imports 
to the US Gulf. On the other hand, as the shift to Japan 
from the Persian Gulf will intensify, there will be more 
oil to China at these prices and lesser coal as oil-fired 
plants become more attractive. This will be 
environmentally beneficial. In general not as many 
replacement VLCCs will be built and older tonnage will 
be scrapped. 
 
Crude tankers such as Tsakos Energy Navigation Ltd. 
(TNP), Nordic American Tanker Ltd. (NAT), Teekay 
Tankers Ltd. (TNK), and Frontline Ltd. (FRO) as well as 
the Guggenheim Shipping ETF (SEA) are a few that will 
be affected. 
 
The Sterne Agee Group estimates that companies will 
report lower profits in 2014 and even lower in 2015. It 
dropped its per-barrel price estimates for Brent crude 
from $92 in the fourth quarter and $94 in 2015 and 
2016 to new levels of $85 this quarter and $86 in each 
of the next two years. 
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STATUS OF INTERNATIONAL 

CONVENTIONS   Continued 

 

  

 

The beginning of 2015 saw the 
entry into force of the European 
Parliament Council Regulation (EC) 
1215/2012, which replaced the 
Regulation (EC) 44/2001 on 
jurisdiction and recognition and 
enforcement of judgments in civil 
and commercial matters 
(“Brussels I Regulation”).  
 
The most significant advance is 
the abolition of exequatur. Under 
Regulation 44/2001, judgments 
rendered in Member States of 
origin had to be submitted to the 
formality of exequatur in Member 
States of enforcement. Under 
Regulation 1215/2012, judgments 
rendered in a Member State shall 
be recognized in other Member 
States without any special 
procedure being required. A 
judgment can be enforced in an 
EU Member State of enforcement 

on the mere production of a 
certified copy of the judgment 
pronounced in the Member State 
of origin. 
 
Notwithstanding this, it should be 
noted that the Court of the EU 
Member State handling the 
enforcement may refuse it in 
specific cases provided for in 
Regulation 1215/2012, i.e. when 
the decision to be enforced was 
given in default of appearance, if 
the defendant was not served 
with the document instituting the 
proceedings or with an equivalent. 
 
In relation to arbitration, when 
the parties to a contract seek to 
include an arbitration clause 
providing for arbitration in one of 
the Member States and, at the 
same time, the courts of another 
Member State have jurisdiction 
over that case, problems usually 
arise relating to the arbitration  

agreement and the enforceability 
of the future award. 
 
The Brussels I Regulation has 
historically¹ excluded Arbitration – 
with certain criticism² – from its 
scope of application. Arbitration 
was also excluded from the Rome 
Contracts Convention 19808 and 
the Rome I Regulation³, with the 
opposition of some Member 
States.⁴ 
 
The bald, if deceptive, exclusion 
of Arbitration from the scope of 
the Brussels I Regulation (Article 
1 (2) (d)) is repeated in the 
Regulation 1215 as Article 1 (2) 
provides: “This regulation shall 
not apply to: (d) arbitration.” The 
exclusion means that any decision 
of the arbitrators or supportive 
court is not entitled to be 
recognized in other Member 
State. On the other hand, 
considering that the culture of 
International Arbitration is to  

REGULATION 1215/2012 
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remove the entire process of 
dispute resolution from the public 
forum to a private tribunal⁵,  in 
case the European Regulation 
imposes any form of control on 
the practice of arbitration, it 
would have posed a threat to that 
culture.⁶ 
 
 
 
 
 
The Athens Convention Relating 
to the Carriage of Passengers and 
their Luggage by Sea, 1974 as 
amended by the 2002 Protocol 
(the "Convention") entered into 
force on 23 April 2014. 

The Convention established a 
fault-based liability regime for 
damage and injuries suffered by 
passengers at sea. In general tort 
cases, the passenger has the 
burden of proving the fault or 
neglect of the carrier and the 
extent of the loss or damage 
suffered.  
 
On the other hand, in “ship-
related” incidents, the carrier is 
presumed to be at fault and, to 
avoid liability, must prove that he 
took all necessary precautions to 
avoid the accident.  
 

 

The carrier can limit his liability 
except where he acted with intent 
to cause damage or recklessly and 
with knowledge that such damage 
would result. However, the limits 
under the 1974 Athens 
Convention are significantly low:  
for death and personal injury to a 
passenger, the limit of liability is 
46,666 SDR (about US$ 72,000). 
 
In this respect, the 2002 Protocol 
allows claims for compensation to 
be brought directly against the 
liability insurer for claims up to 
the strict liability limit. Facing such 
a claim, the insurer is allowed only 
a limited set of defences. 

 ¹ In 1968, the Brussels Convention did not cover arbitration because “the Council of Europe had prepared a  European Convention 

providing a uniform law on arbitration that probably would be accompanied by a protocol  which would facilitate the recognition and 
enforcement of arbitral awards.”, Jenard Report [1979] OJ C59/92,  para. 61. However, no Protocol on the Enforcement of Awards 
ever saw the light of day or ever will.  
In 1978, when the Brussels Jurisdiction Convention was updated on the occasion of accession by the  United Kingdom, Denmark and 
Ireland, the arbitration exception was retained for the simple reason that “all the Member States of the Community, with the 
exception of Luxembourg and Ireland, had in the meantime become  parties to the United Nations Convention of 10 June 1958 on the 
recognition and enforcement of foreign arbitral awards.”, Schlosser Report [1979] OJ C59/92, para. 61. 
 
² B Hess, T Pfeiffer and P Schlosser, “Report on the Applicaction of Regulation Brussels I in the Member  States”, Study 
JLC/C4/2005/03, Sept 2007, paras 106-14; C Ambrose, “Arbitration and the Free Movement of Judgments” (2003) 19 ArbInt 3. 
 
³ Regulation (EC) No 593/2008 of the European Parliament and the Council of 17 June 2008 on the law applicable  to contractual 
obligations (Rome I). 
 
⁴ For example, the UK delegation did not consider arbitration agreements different from other agreements as regards their 
contractual aspects and was aware that the international conventions did not regulate the law applicable to arbitration agreements, 
Van Houtte, H., “Why not include Arbitration in the Jurisdiction Regulation?”, Arb. Int., Vol. 21, No. 4, 2005. 
 
⁵ They frequently prefer the “privacy, informality and absence of any prolongation of the dispute by appeal which  arbitration offers”, 
West Tankers Inc v RasRiunioneAdriatica di SicurtaSpA and Others [2007] UKHL. 
 
⁶ It sometimes appeared that even proposals which had as their plain aim the giving of legislative support to the  arbitration process 
were objected to on the ground that it was no business of the law even to go that far:  the ”Kulturkampf” between the worlds of 
arbitration and judicial adjudication shows “no sign of a truce.”, Briggs,  
A., “The Brussels I Regulations appears on the Horizon.”, LMCLQ, May 2011. 

PROTOCOL TO ATHENS 
CONVENTION 
 
 

Continued 
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He cannot avail himself of any of 
the defences to which he might 
have been entitled in proceedings 
brought by the carrier such as 
unseaworthiness or “pay to be 
paid”. In other words, such 
defences are not available to 
insurers against passengers.  
 
A very important implication is 
that Article 4bis of the Convention 
introduces a requirement on 
passenger ship carriers - and 
performing carriers - engaged in 
international voyages to maintain 
insurance that complies with the 
requirements of the Convention, 
in case they are registered in a 
State Party to the Convention or 
calling at or leaving the port of a 
State Party. 
 
Also, since 31 December 2012 
carriers and performing carriers 
operating passenger ships that are 
either registered in or trading to 
or from an EU/EEA Member State 
have had to obtain evidence of 
insurance cover in the form of war 
and non-war "blue cards" and a 
certificate issued by an EU/EEA 
State in order to comply with the 
statutory requirements of EU 
Regulation 392/2009 on the 
Liability of Carriers of Passengers 
by Sea (the "PLR"). 

The summary status of 
Conventions of the IMO shows 
that until 30th January 2015, 44 
States have ratified the 
convention, amounting to 32, 86% 
of the world tonnage. The 
Convention will probably enter 
into force soon, after ratification 
by 30 States, representing 35 per 
cent of world merchant shipping 
tonnage. 
 
However, the Ballast Water 
Management Convention, 
adopted in 2004, aims to prevent 
the spread of harmful aquatic 
organisms from one region to 
another, by establishing standards 
and procedures for the 
management and control of ships' 
ballast water and sediments 
 

Under the Convention, all ships in 
international traffic are required 
to manage their ballast water and 
sediments to a certain standard, 
according to a ship-specific ballast 
water management plan. All ships 
will also have to carry a ballast 
water record book and an 
international ballast water 
management certificate.  
 
The ballast water management 
standards will be phased in over a 
period of time. As an intermediate 
solution, ships should exchange 
ballast water mid-ocean. 
 
However, eventually most ships 
will need to install an on-board 
ballast water treatment system. 
 
In a statement about the 
Convention, the International 
Chamber of Shipping (ICS) 
expressed that “at the moment… 
the position of ICS is that it cannot 
actively encourage additional IMO 
Member States to ratify the BWM 
Convention until there is 
confidence that the new 
treatment equipment will actually 
work, or that when in operational 
use it will comply with the 
standards that IMO has sent for 
controlling unwanted marine 
micro-organisms”, the statement 
read./ 

BALLAST WATER 
CONVENTION 
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The Nairobi International Convention on the Removal 
Wrecks will enter into force on 14 April 2015 following 
the deposits of instrument of ratification by countries 
such as Denmark, with the International Maritime 
Organization (IMO). The Convention has been ratified 
by 16 countries, amounting to 31,24% of world 
tonnage. 
 
The Convention will place financial responsibility for 
the removal of certain hazardous wrecks on 
shipowners, making insurance, or some other form of 
financial security, compulsory. It will also provide States 
with a right of direct action against insurers. 
 
The Convention will fill a gap in the existing 
international legal framework by providing the first set 
of uniform international rules aimed at ensuring the 
prompt and effective removal of wrecks located 
beyond a country’s territorial sea. It is important to 
note that, although the Convention will not apply to the 
territorial sea, it also contains a clause that enables 
States Parties to “opt in” to apply certain provisions to 
the territorial sea. 

WRECK REMOVAL CONVENTION 

IMO reports that although the incidence of marine 
casualties has decreased in recent years, mainly thanks 
to the work of IMO and the persistent efforts of 
Governments and industry to enhance safety in 
shipping operations, “the number of abandoned wrecks 
has reportedly increased and, as a result, the problems 
they cause to coastal States and shipping in general 
have become more acute.”/ 
 
 

 



   
   

Pag.9 

MARLAW |NEWSLETTER 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

HOMMAGE AND OBITUARY 

The Group of the Nine was nearly ready to update its 
position over the Rooterdam Rules. It was resolved to 
launch a new paper, including Bill’s views, as a tribute 
to his works on the subject. 
 
 
 
 

His life was a permanent lesson of 
intellectual authority and endurance in the 
pursuit of his ideas and convictions. 

WILLIAM TETLEY 

The memory of William 
Tetley, gone in July 2014, 
did not rest unretrieved.  
 
Bill was a leader in 
International Maritime Law 
research and his thoughts 
were on the road when he 
finally was taken away 
from the scene.  
 

turned his country, Chile, to the modern era through 
the Chapter III of the Code of Commerce. 
 
Professor Cornejo was a founder of the Iberoamerican 
Institute of Maritime Law, its President from 1994-1996 
seating in Valparaiso. He was Vice-President of the CMI 
and President of the Chile MLA for many years. 
 
 
 
 
 
 
 
 
 
His books, articles, presentations, etc always showed a 
civil-law face to the approach of the maritime issues 
and through his speeches he promoted the uniformity 
of Maritime Law in Latinamerica. / 

EUGENIO CORNEJO 

It is with great sadness that 
we have to report the loss of 
our beloved friend and 
Professor Dr. Eugenio 
Cornejo Fuller on the 4th 
February at the age of 92. His 
contributions to Maritime 
Law were remarkable as he  

JOSE LUIS GOÑI 
 
Our Spanish colleague passed  

away in October 2014. Out  

of a sudden and unexpectedly  

he set off on his last voyage. Jose Luis Goñi was one of 
the most prominent maritime jurists since the 60s in 
Spain. He was Counsellor and Titulary Member of the 
CMI, President of the Spanish MLA, founder of the 
IIDM, among other organisations. He practiced 
shipping law at his office of “Goñi & Co.” for more 
than 50 years.   

He made the law and a gentlemanlike practice to 
come together. In many senses he was a reformist 
through an intelectual approach to existing gaps in 
shipping rules. “De lege ferenda”was his favourite tool 
on heading for a better and uniform maritime law. 
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The lack of funds and, more 
importantly, legislative changes in 
a number of jurisdictions have 
seen the “extinction” in 
numerous jurisdictions of certain 
structured finance products, such 
as tax leases, that have been 
popular sources of capital for the 
shipping industry. For example, 
legal changes in the UK have 
meant that, since around 2006, 
the UK tax lease product, which 
was widely used by shipping 
companies, has ceased to be a 
viable financing option; the 
uncertainty as to the validity of 
the Spanish tax  lease scheme lead 
to a similar result. 
 
Following the invalidity of the 
early depreciation (tax lease) 
scheme, Spain modified the “Ley 
de Impuesto de Sociedades” (the 
“Companies Tax Act”) and, 
particularly, Article 115(11) of the 
LIS, which now reads as follows: 
 
“By writing to the Ministry of 
Finance and Public Authorities 
under the terms laid down by 
regulation, lessees will be able to 
choose to establish that the time 
referred to in paragraph 6 
corresponds to the time of the 
effective start of the construction 
of the asset, provided that the 
following requirements are met: 

a) the assets are tangible and are the subject of a financial leasing 
agreement in which the contractual fees are largely settled before the 
completion of the construction of the asset; 
 

b) the construction of these assets will take at least twelve months; 
 

c) the assets meet unique technical and design criteria and could not have 
been mass produced.” 

 
It is important to note that the new tax lease scheme not only benefits the 
shipping industry, but also the aviation and rail sector as these are assets 
acceptable for the system.  
 

 

Continued 

NEW DOMESTIC LAWS: 
SPANISH TAX LEASE  
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¹ Case T 140/13, 
Netherlands Maritime 
Technology Association 
v European Commission 
and the Kingdom of 
Spain. 

Based on the report received from the European Commission, the General Court of 
the EU approved on 9th December 2014¹ the new regime considering the following 
points: 
 
- The scheme now is applicable to all the companies which are subject to 
income tax in Spain without distinction according to sectors of activity, places of 
establishment, size or legal status. 
 
- The fact that the measure applies only to assets acquired through a leasing 
contract did not give rise to a selective advantage, as all kinds of assets can be 
financed through leasing contracts, which can be used by companies of all sizes 
operating in all sectors of activity 
 
- The notified measure applied both to assets built in Spain and those built in 
other Member States. 
 
- Although the notified measure makes the possibility of early depreciation 
subject to several conditions and although it excludes mass-produced assets, the 
Commission considered that those restrictions were aimed at limiting the possibility 
of early depreciation to cases where the lessee is required to pre-finance the asset 
and therefore bear the financial cost of the asset before it becomes operational. 
Those restrictions were therefore justified by reason of the nature and internal logic 
of the Spanish tax system. 
 
- The conditions imposed by the notified measure were sufficiently precise and 
objective so as to preclude a discretionary or discriminatory application by the tax 
authorities. In addition, the application of the new measure was not subject to prior 
authorization from the tax authorities. 
 
The fact that the new tax lease scheme has been approved by the European 
Commission and ratified by the General Court offers certainty to the investors, 
shipyards, shipowners, aviation companies and parties involved in the ship and 
aviation building and finance industry 
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NEW DOMESTIC LAWS:  

ENGLISH INSURANCE ACT               

The Insurance Act 2015, which received Royal 
Assent on 12 February 2015, implements these 
recommended reforms (other than on late 
payment). 
 
The project began in January 2006. The teams 
working on the project at the two Commissions 
issued a scoping paper, inviting views on which 
areas of insurance contract law were in need of 
reform. In the light of the responses received, the 
teams published a paper setting out their 
decisions on the scope of the project.  
 
The final Bill was introduced into Parliament in 
July 2014 as part of the second stage of the joint 
review of insurance contract law by the Law 
Commission and the Scottish Law Commission 
(the Commissions), the first stage of which 
resulted in the Consumer Insurance (Disclosure 
and Representations) Act 2012.  
 
The Act reforms in areas such as disclosure in 
business insurance, warranties and an insurer’s 
remedies for fraudulent claims. The Bill will 
introduce new law (replacing the existing 
common law) and will also amend parts of the 
Marine Insurance Act 1906. 
 
Fraudulent claims 
Clause 13 provides an insurer with remedies in 
respect of a fraudulent claim which is made by 
one insured under a group insurance contract. 
The remedies applied only where the cover 
provided would have been a consumer contract if 
the insurer and the fraudulent insured had 
entered into an individual insurance contract.  
 
 
Also, new Clause 18 states that any term in a 
group insurance contract which contracts out of 
Clause 13 is invalid (in respect of a consumer 
insured) or is subject to the transparency 

Knowledge of the insured 
The Bill provides that an insured knows what is 
known by the individuals who are responsible for 
placing the insurance, which includes agents of the 
insured. Under the previous version of the Bill, an 
insured was not treated as knowing confidential 
information held by an agent which was acquired 
through a business relationship with someone other 
than the insured. 

However, the House of Lords has amended Clause 4 
of the Bill to limit this exclusion to business 
relationships with a person who is not connected 
with the contract of insurance. 

Also, it was stated by Lord Newby that “by 
specifically making provision for reinsured risks on 
the face of the Bill, this provision helps to make it 
clear that the Bill generally applies to reinsurance, 
without leading to the problems in defining 
insurance or explicitly applying the Bill to 
reinsurance.” 
 
Warranties 
The principal purpose of clause 9 is to prohibit 
“basis of the contract” clauses which purport to 
convert all representations in either the proposal or 
the policy into warranties. This does not affect the 
insurer’s right to include specific warranties in the 
policy. 

Clause 10 contains a significant change to the 
insurer’s remedy for a breach of warranty. It repeals 
the provisions of the MIA 1906, and any common 
law equivalent, which completely discharge the 
insurer’s liability from the time of breach of the 
warranty. Instead, breach of warranty by the 
insured suspends the insurer’s liability from the 
time of the breach until the breach is remedied.  

 
 

http://lawcommission.justice.gov.uk/docs/ICL_Scoping_Paper.pdf
http://lawcommission.justice.gov.uk/docs/ICL_Scoping_Responses_and_Analysis.pdf
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CASES AND DECISIONS 

 EUROPEAN UNION 

The EU-Advovate AG Wathelet laid down the Opinion in 
the Gazprom case and expressed that the Recast 
Regulation, although non-applicable to the case as it 
had not entered into force, was a statement of the law 
as it should always have been interpreted – in effect, a 
“retroactive interpretative law”. In support of this, he 
cited a series of cases pre-dating West Tankers which 
contrasted with the ECJ’s decision in that case. 
Accordingly, he addressed the Lithuanian referral 
predominantly in light of the Recast Regulation, instead 
of the “then-in force” Brussels Regulation. 
 
Following the decision in West Tankers, the Recast 
Regulation explicitly bolsters the “arbitration exclusion” 
at Recital 12, which begins: “This Regulation should not 
apply to arbitration”. Accordingly, AG Wathelet said 
that the primary effect of Recital 12 was to exclude 
arbitration from the remit of the Recast Regulation.  
 
Consequently, in Gazprom, the Lithuanian Supreme 
Court was not required to reject the anti-suit 
measures instituted in support of the arbitration in 
question, as the English House of Lords had been in 
West Tankers. In addition, he said that verification of 
the validity of an arbitration award – whether this is the 
principal issue in question or incidental to it – does not 
come within the scope of the Recast Regulation. 

Therefore, under the Opinion, there is nothing 
prohibiting a Member State court from issuing an anti-
suit injunction in support of an arbitration held within 
its jurisdiction, as such a measure would be an 
“ancillary proceeding” coming within the broad 
“arbitration exclusion” in Recital 12. 
 
In conclusion, arbitral tribunals are not the same as 
Member State courts. Accordingly, the fear in West 
Tankers that anti-suit injunctions in support of 
arbitrations could undermine the principle of mutual 
trust between Member State courts was misplaced 
asarbitral tribunals are not bound by the principle.  AG 
Wathelet concluded by reaffirming that the recognition 
and enforcement of the Gazprom arbitration award fell 
exclusively within the scope of the New York 
Convention, to which Recital 12 gives precedence over 
the Recast Regulation. 

Gazprom (C-536/13) 
“Not only [...] exclude[s] the recognition and 
enforcement of arbitral awards from the scope of 
[the Recast Regulation] but it also excludes 
ancillary proceedings, which in my view covers 
anti-suit injunctions issued by national courts in 
their capacity as court supporting the 
arbitration.” 

Continued 
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The case Lorand Shipping Limited v. Davof Trading 
(Africa) B.V. (Ocean Glory) [2014] EWHC 3521 (Comm) 
is an example of how the English High Court construes 
section 68 of the Arbitration Act 1996. The section 
contains a limited list of irregularities which, taken 
alone, might allow very wide grounds of challenge. 
However, the requirement to establish “substantial 
injustice” in relation to all the grounds imports strict 
limits to the parties’ prospects of successfully 
challenging awards. 
 
The English Commercial Court held that the Tribunal’s 
failure to give notice to the parties that it intended to 
adopt a course of action that neither party had 
advocated, and without giving them an opportunity to 
make submissions on the proposal, constituted a 
serious irregularity leading to substantial injustice. The 
decision reminds arbitrators that they should aim to 
adopt a course of action advocated by the parties; and 
in case they consider there is a more practical 
approach, this should be put to the parties to give them 
a fair opportunity to consider and address it. 

Considering that the words in the bill of lading must be 
read as a whole in their context, the words in the bill of 
lading is “arbitration clause if any” were found to be 
wholly uncommercial since the original parties to the 
bill of lading are taken to have known of the terms of 
the charterparty, which did not contain an arbitration 
clause.  
 
The Court of Appeal in the present case (a) commented 
that the approach of the Court in The Merak to the 
interpretation of contractual terms was “old-fashioned 
and outdated”; and (b) reversed the principle of English 
law that general words of incorporation in a bill of 
lading only incorporate those provisions in the 
charterparty that are directly relevant or “germane” to 
the shipment, carriage, discharge and delivery of the 
cargo, and not ancillary charterparty terms such as 
arbitration and jurisdiction clauses. 

UNITED KINGDOM 
 
Irregularity as a “means” to set aside 
arbitration awards 

Clarity as to the incorporation of 
charterparties “Law and 
Jurisdiction/Arbitration” clauses into bills 
of lading 

In a cargo claim dispute of around US$1 million under a 
bill of lading on the Congenbill 1994 standard form 
(Caresse Navigation Ltd v. Zurich Assurances MAROC 
and others (Channel Ranger) [2014] EWCA Civ 1366),), 
the English Court of Appeal has upheld the Commercial 
Court’s decision upholding ananti-suit injunction made 
on the basis that the bill of lading did incorporate an 
English law and court jurisdiction clause referred to in 
the charterparty. 

Continued 
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Previously, practitioners seeking to obtain discovery 
located outside the state for use in a New York trial 
court were required to obtain a commission or letters 
rogatory from the New York trial court. This meant that 
Attorneys were required to proceed to the foreign 
jurisdiction in which the documents or witnesses were 
located. After passing the UIDDA, New York attorneys 
are now able to present a subpoena to the clerk of the 
court where evidence and/or witnesses are located to 
obtain discovery. 

USA 
 

Deepwater Horizon – District Court of 
New Orleans 

Continued 

On September 4th 2014 the district court in New 
Orleans, Louisiana concluded that BP was subject to 
enhanced civil penalties under the US Clean Water Act 
(“CWA”) because the discharge of oil was the result of 
the company’s “gross negligence” and “willful 
misconduct.” 
 
It is an important decision worldwide as, in the current 
state of drilling, offshore leaseholders, operators, and 
contractors will likely be held to an increased standard 
of care because the severity of the potential harm from 
a well blowout, explosion, and oil spill is great.  
 
Accordingly, leaseholders, operators, and contractors 
in the offshore industries should review their safety 
and environmental compliance policies and 
procedures to ensure they meet or exceed the high 
standard of care that may be applied to complex, high-
risk drilling operations. 
 
The court held that the complexities of drilling the 
Macondo well in deepwater and the potential 
magnitude of the harms from a blowout, explosion, and 
oil spill were so great that BP’s direction of the drilling 
operation was subject to an increased standard of care 
 

Assistance of anti-suit injunctions to 
protect London arbitration agreements 

In Golden Endurance Shipping SA v. RMA Watanya SA 
and others (Golden Endurance) [2014] EWHC 3917 
(Comm), the English Commercial Court agreed that the 
English Court was a more appropriate forum than the 
Moroccan Court to decide the case because the parties 
had chosen English law and the Owners would be 
unjustly deprived of the benefit of their bargain if the 
claims were not allowed to proceed in the UK (because 
the Moroccan court would apply the Hamburg Rules.) 
 
The Judge also decided that he could grant the anti-suit 
injunction because it was “ancillary” to the English 
contractual claim. However he refused to grant the 
anti-suit injunction because an English law clause did 
not, unlike an English jurisdiction clause, trump other 
competent jurisdictions, despite of the fact that two 
sets of proceedings, one in London and one in Morocco, 
might lead to inconsistent judgments in respect of 
claims under the 1978 bills. 
 
This decision shows that anti-suit injunctions can be 
effective but, in order to obtain one, the applicant 
must act quickly and be sure not to submit to the 
jurisdiction of the local courts (Morocco in this case), 
save under protest. 
 
 
 
 
Apart from the jurisprudence developed in USA, it is 
important to note a legal reform regarding discovery. 
Thirty-one (32) U.S. States, including New York in 31 
C.P.L.R. 3119, have passed the Uniform Interstate 
Depositions and Discovery Act. New York has codified 
the UIDDA rules in section 3119 of the Civil Practice Law 
and Rules. The Act establishes an efficient procedure 
for litigants to depose out of state individuals and 
obtain discoverable materials located in other states. 
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Carbofin S.P.A. ("Carbofin") has been found guilty 
violating the Act to Prevent Pollution from Ships by 
falsifying ships' documents in order to conceal the 
illegal discharge of oil-contaminated waste last month 
in United States District Court for the Middle District of 
Florida. 
 
The M/T Marigola was a commercial liquefied gas 
vessel, called on the Port of Tampa to unload its cargo. 
U.S. Coast Guard inspectors boarded the ship to 
conduct a Port Control examination, and obtained from 
crewmembers mobile phone video showing a hose 
connected between two points in the ship's engine 
room.  
 
The investigation revealed that the hose had been used 
to discharge oily engine room waste directly into the 
sea, fact that had not been recorded in the ship's oil 
record book. 
 
While oily engine room waste is regularly produced in 
the normal course of ship operation, all these disposals 
must be recorded in a vessel's oil record book. 
Consequently, Carbofin is obligated to pay a $2.75 
million criminal penalty, $600,000 of which will be used 
to support the protection and preservation of natural 
resources located in Florida. 
 

 
 
 
 

Beware of the due process for the “ballast 
water” procedure 

 
 
 
 
 

 
 
 
 
The court further found that BP committed a separate 
series of negligent acts and omissions that resulted in 
the discharge of oil, including the negative pressure test 
on the Macondo well and the engineer’s failure to 
order a new test. Taken together, these additional acts 
of negligence amounted to gross negligence and willful 
misconduct under the CWA. Moreover, the court found 
that some of these acts and omissions resulted from 
profit-driven decisions. 
 
Based on the facts, the court determined that BP was 
vicariously liable under the CWA’s enhanced penalty 
provision for the gross negligence and/or willful 
misconduct of its employees. Accordingly, the court’s 
ruling subjects BP to an enhanced civil penalty of 
$4,300 per barrel under the CWA, which is nearly four 
times higher than the standard penalty for oil spills 
involving simple negligence under that statute. As a 
result of this decision, BP could be found liable for as 
much as $18 billion in CWA penalties when phase 
three is completed with regard to making a 
determination on the amount of oil that was 
discharged. 
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WHAT GOES ON IN THE SHIPPING HUBS? 

  

 
 
 
Former IMO’s General Secretary, 
William O´Neil, upon visiting the 
expansion works recently said that 
the changes have improved 
dramatically in the new locks, thus 
consolidating a successful project. 
 
Right so, the 80% of the works in 
the Pacific side is complete and a 
tight schedule is waiting ahead to 
the big date expected to be 
around June 2016. But not 
painlessly as the Panama Canal 
Authority lost a dispute with the 
GUPC contracting Consortium 
,which was awarded by the 
Dispute Resolution Board $233M 
compensation plus a 6 months 
extension in the works. 
 
In the months ahead a 
programme of important works 
becomes due, such as 16 buildings 
in order to base the 16 new gates, 
158 water influx valves and 18 
basins which will save a 7% of 
water waste. 
 
Then, full testing exercises and 
detailed review through 
simulations for achieving that the 
gates can   open along 4-5 
minutes and the empying and 
filling system of the locks takes no 
more than 17 minutes. 
 

minutes and the empying and 
filling system of the locks takes no 
more than 17 minutes. Effectively, 
more than 11-15 months of 
decisive works plus plenty of 
trials. 
 
The Panama Registry has taken in 
two megaships, namely, the MSC 
Oscar of a carrying capacity of 
19.224 TEU and the crane vessel 
Pieter Schelte, making 596.695 
tons altogether. Panama has now 
come to list 9.985 units out of 
which 8.691 are of over 100 rgt. 
The Registry is working on special 
discounts and also has set green 
light for the recording of 
mortgages in English language. 
 

 
 
In addition, as expected, the new 
Government got away with the 
abrogation by the House of the 
restrictive Law 41, of 14 June 
2013, relating to barriers to 

foreign investment in maritime 
services (supply, tow, port 
operations) in Panama. This 
reform has been much praised by 
the entrepreneurs willing to 
operate in the new ports and 
terminals. 

SINGAPORE 

PANAMA 
 
 
 
 
 
 

On 5 January 2015 the new 
Singapore International 
Commercial Court (SICC) was 
launched, meaning that complex 
and cross border commercial 
cases can be heard before 
international judges and parties 
can be represented by foreign 
counsel in Singapore.  
 
The establishment of the SICC is 
an important development and is 
likely to be increasingly relevant 
for players in the maritime 
industry.  
 
This especial Court is a division of 
the Singapore High Court (SHC),  

Continued 
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  and has jurisdiction to try an 
action or a claim that is: 
 
International and commercial in 
nature, this being when: 
 
-the parties have agreed in writing 
to submit their claim to the SICC 
and the parties have their place of 
business in different states; 
 
-none of the parties have their 
place of business in Singapore; 
 
-a substantial part of the 
commercial relationship between 
the parties is to be performed 
outside any state in which any of 
the parties have their place of 
business; 
 
-the place with which the subject 
matter of the dispute is most 
closely connected is outside any 
state in which any of the parties 
have their place of business; or 
 
-the parties to the claim have 
agreed expressly that the subject-
matter of the claim relates to 
more than one state. 
 
One that the High Court may hear 
and try in its original civil 
jurisdiction; and 
 

 

One that satisfies other 
conditions as may be prescribed 
by the Singapore Rules of Court. 
 
Of particular note is that a claim 
may end up before the SICC 
without their express agreement, 
as the SHC has discretion to 
transfer cases to the SICC where 
the parties have: 
 
-an international and commercial 
claim; 
-submitted to the jurisdiction of 
Singapore; but 
-not agreed in writing to submit 
their claim to the SICC. 
 
Furthermore, it is also possible for 
parties wanting their claim to be 
heard by the new court, to apply 
to have their cases heard by the 
SICC – despite lacking the SICC 
jurisdiction agreement – provided 
the other criteria above are met. 
 
Regarding right of audience, 
although only Singapore-qualified 
lawyers have rights of audience in 
the SHC, parties are able to 
appoint and be represented by 
foreign counsel in the SICC. A 
foreign-qualified lawyer is one 
who is not called to the bar in 
Singapore, but is qualified to 
practise law in any part of the 
world, subject to the following 
conditions: 
 
-that he/she has at least five 
years’ experience in advocacy; 
and 
-that he/she is sufficiently 
proficient in the English language 
to conduct proceedings. 

A further radical change is that a 
party may be represented by a 
registered foreign counsel, 
without any involvement 
whatsoever of local Singapore 
counsel, if the dispute is 
considered to be an offshore case. 
 
An offshore case is defined as a 
case which has no substantial 
connection to Singapore because 
either: 
 
-Singapore law is not the law 
applicable to the dispute and the 
subject matter of the dispute is 
not regulated by or otherwise 
subject to Singapore law; or 
 
-the only connection between the 
dispute and Singapore is the 
parties’ choice of Singapore as the 
law applicable to the dispute and 
the parties’ submission to the 
SICC’s jurisdiction. 
 
Regarding enforcement, one 
downside of the SICC may be the 
potential difficulty of cross-border 
enforcement of its judgments.  
 
A SICC judgment, being a 
judgment of the SHC, may not be 
as easily enforced as an 
arbitration award from the SIAC 
in the absence of legislation 
equivalent to the New York 
Convention. 
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Arbitrator and Dr. Aleka Sheppard 
kindly offered her view as to the 
prospects of London and New 
York Arbitration. She started by 
expresseing that: “Unlike 
perceptions, reality can be proved 
by facts. We, both in our New York 
and London arbitration centres, 
can claim we are great; but if our 
claim cannot be supported by 
facts, it is meaningless.” 
 
The boom years in dispute 
resolution between 2008 and 
2012 have come and gone. This is 
a reality. “London arbitration 
enjoyed the fullness of high tide 
during these years”, particularly 
in shipbuilding disputes, she 
explains. 
 
She constinues by expressing that 
“cycles have been common in 
shipping; but shipping manages to 
survive by navigating the ebbs and 
flows of the global economic cycle. 
Undoubtedly, however, a different 
reality has set in, not just with 
regard to London arbitration. 
Worldwide shipping and litigation 
have been changing direction.  
 
Other changes are the new 
arbitration centres in Hong Kong 
and Singapore. Are they a threat 
to New York and London? Not, in 
my view, as you will see later. But 
they have strategic vision and 
support from their respective 
governments. 
 
These centres continue to apply 
English law and do follow the 
precedents set by English judges.  
 
 
 
 
 

The seat of arbitration may be in 
their location for easy access. This 
does not mean, necessarily, that 
they will be more cost effective. 
For example, lawyers, arbitrators, 
and expert witnesses, have to be 
transported to such centres.  
 
Nowadays with video 
conferencing, witnesses who are 
from the Far East are examined 
via video link, when London is the 
seat of arbitration. That is cost 
effective because all the other 
experts and lawyers are in 
London.  
 
The strengths of London and New 
York are enduring. We are centres 
that champion business efficacy 
alongside transparency.  
 
But the view expressed by Bruce 
Harris that a decline will occur in 
London arbitration, should be 
noted, although I disagree. 
 
London and New York possess a 
reputation of integrity, neutrality 
and impartiality. These qualities 
have been enhanced over the 
years of practice.” 
 
London is a strong arbitration 
centre including the following 
reasons: 
 
(i) The Arbitration Act 1996 has 
been a significant contributor to 
certainty in arbitration law and 
predictability of the arbitration 
process. For example:  
 

(a) The Act, coupled with the 
LMAA terms, the Court Rules, and 
the rules of arbitration institutions 
(i.e. the LCIA, the CIArb) comprise 
a modern and self-contained 
arbitration law and procedure.  
(b) In most sections, the Act 
grants autonomy to the parties to 
agree how to proceed (if they do 
not agree, they can apply to the 
tribunal for an order).  
(c) The Act empowers the 
arbitrators to make rulings 
without the need for the parties 
to apply to the court; so they save 
costs.  
(d) The courts’ role over the 
arbitration process is only 
supervisory; some may not like 
this, but the fact is that the courts 
are reluctance to interfere with 
arbitral awards, or the arbitration 
process. This was a paramount 
consideration during the drafting 
stage of the Act.  
(e) Appeals to the court against 
arbitration awards on a point of 
law under s 69 are rare; this is 
because to obtain leave, the 
judge, on a quick perusal of the 
award, must conclude that there 
is a very strong case that the 
arbitrators were ‘obviously 
wrong’. 
 (f) There have been quite a 
number of appeals, recently, 
either challenging arbitrators’ 
jurisdiction under s 67, or for 
serious irregularity under s 68; a 
few succeed. So these provisions 
contribute to finality of awards.  

LONDON 
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 (g) The general duty of arbitrators 
under s 33 serves - consciously or 
unconsciously - as a guiding angel 
to arbitrators during the process; 
undoubtedly, it contributes to the 
quality of awards.  
(h) Section 66 provides a tool (not 
contained in the Model law 
Arbitration) to enforce English 
arbitral awards by leave to the 
court in the same way as a 
judgment or order of the court. 
This is a very powerful contributor 
to certainty and finality of arbitral 
awards.  
(i) Furthermore, the English courts 
construe arbitration clauses 
liberally, and are keen to uphold 
the validity of arbitration 
agreements. Public policy 
consideration (even unfair 
prejudice allegations) did not go 
against the validity of the 
agreement. 
(j) Disclosure of documents in 
London arbitration can be on the 
basis of issues; a cumbersome full 
disclosure is avoided, as the 
parties may agree, or the 
arbitrators, exercising their 
discretion, may make such a 
ruling. 
 
(ii) London has a specialist 
Admiralty and commercial court:  
It supervises and supports 
arbitration when needed, as 
mentioned in the above examples. 
English judges come from the 
ranks of the Bar, with 
considerable specialist experience 
and reputation in maritime 
disputes.  
 
 
quality, attract foreign litigants to 
London.  
 

The English legal system and the 
courts’ decisions, which are of the 
highest quality, attract foreign 
litigants to London.  
 
(iii) LMAA Terms (currently 2012): 
 
The Terms are reviewed 
frequently. They have produced a 
“level-playing field” for the 
parties. They provide the essential 
procedure tools complementing 
the Act. The parties are 
encouraged by the Terms and the 
arbitrators to agree the 
procedural detils between 
themselves.  
 
(iv) Self-awareness:  
 
There are always opportunities to 
improve the LMAA terms, which 
evolve with time. In the past, 
there were some complaints 
about arbitrators not taking a 
robust approach to speed up the 
process. But such an approach 
depends on the circumstances 
and varies from arbitrator to 
arbitrator.  
 
Usually, arbitrators sitting in the 
same panel will try to agree on 
procedural matters, always 
bearing in mind their general duty 
under section 33. This requires of 
them to act fairly and impartially 
as between the parties and adopt 
procedures suitable to the 
circumstances of the particular 
case to avoid delay or expense.  
 
 
 
 
 
 
 

NEW YORK 
 
The New York Maritime 
Consortium jointly sponsored a 
seminar at the Harvard Club on 
November 13, 2014 entitled “New 
York & London - Perception and 
Reality Today”.  
 
Past President of the Society of 
Maritime Arbitrators, David 
Martowski, highlighted New York 
arbitration in the following 
respects: 
 

• - Guided by but not strictly 
bound by the law - which 
provides room for commercial 
considerations; 

• -  Publication of awards with its 
advantages - yet confidentiality 
if both parties wish (SMA Rule 
1); 

• - Empowerment to order 
security       if appropriate facts 
and   circumstances are present; 
(SMA Rule 30); 

• - Consolidation with 
a prohibition on claims on 
behalf of or against a class (SMA 
Rule 2); 
-      Awarding of attorneys’ fees 
and costs (SMA Rule 30); 

   -      Filling vacancies in the event 
an arbitrator is unable to serve 
(SMA Rule 13); and 
  -       Limitations on Discovery. 

 
•  
•  
•  
•  

 
 

 

 

 Continued 
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Mr. Martowski expressed his view as to the relation 
between London and New York regarding arbitration: 
“while there may be a difference of opinion whether 
arbitrators are bound to follow legal precedent, 
London and New York arbitration awards on charter 
party issues are, with few exceptions, consistent. New 
York arbitrators have been guided by London court 
decisions and London’s High Courts have cited New 
York SMA awards with approval.” 
 
In the early-mid 1970’s London’s High Courts saw a 

flurry of litigation over when a vessel became an 

“arrived ship” for purposes of triggering laytime. In 

1973 the House of Lords rendered its historic decision 

in The Johanna Oldendorff and in 1975 SMA 

arbitrators rendered what remains the leading New 

York arbitration decision on what is an “arrived  ship” 

in The Polyfreedom. In 1977 England’s Court of 

Appeal was once again called upon to decide when 

the MARATHA ENVOY became an “arrived ship”. Lord 

Denning, citing The Polyfreedom with approval, 

stated:  

“As the commercial men in the United States pay us 

the compliment of relying on our decisions, so should 

we return the compliment. The merchants and 

shipping men on both sides of the Atlantic use the 

same standard forms of contract, and the same words 

and phrases. These should be interpreted in the same 

way in whichever place they come up for decision. No 

matter whether in London or New York, the result 

should be the same. The Courts of this country have 

in the past done much to form and develop it. Let us 

not fail in our time. So on this point let us follow the 

lead given by New York.” 

 

 
•  

And… the Rotterdam 
Rules? 
 

A tribute to prof. William Tetley 
 
By Frazer Hunt, Barry Oland, Milos Pohunek, Kay Pysden, Prof 
Jay Ramberg, Jose Alcantara, Doug Schmitt & Julio Vidal  

 

Our group was formed in 2009, between acceptance by the 

General Assembly of the Rotterdam Rules (the “Rules”) on 11 

December 2008 and the signing Ceremony in Rotterdam on 

20-23 September 2009, as an alternative voice to those who 

wish to promote the Rules. Our group has grown since then, 

but has recently lost one of its initial, and indeed, most well-

known and respected members, Professor William “Bill” Tetley 

Q.C., who passed away on 1 July 2014.  

Bill and many of the group were members of the initial CMI 

working groups that drafted the Rules and presented them to 

Uncitral for consideration and further work. He was a popular 

member of working groups, always ready to listen and always 

polite in reply even if in disagreement. He, like us, was against 

the introduction of the volumetric exemption clauses from the 

outset and agreed that the loss of the network liability principle 

was unhelpful. Bill was also not a supporter of the inclusion of 

clauses to deal with the particular legal internal problems of 

certain countries as occurred with the introduction of 

jurisdiction and arbitration clauses. Whilst these clauses are 

optional, their inclusion in the Rules attacks the very principle 

of uniformity which these Rules were intended to promote.  

These initial meetings took place in the late 90’s and we have 

come a long way since the CMI’s work on the Rules with the 

Uncitral working group adding volume exemption clauses and 

jurisdiction/arbitration clauses and deleting clauses that 

promoted the network liability principle. It cannot be said that 

all is bad about the Rules, but there is much that does not 

endear these Rules to the wider global commercial 

community. The wording is not tight enough and will lead to 

disputes as to how they are to be interpreted. The Rules fail to 

deal properly with multimodal transport. They have introduced 

new and unnecessary concepts such as the maritime 

performing party. The list goes on, but what is good? The e-

commerce sections and the removal of the navigational fault 

exemption in terms of carrier liability. It may be contended by 

some that the removal of the navigational fault exemption was 

premature as although GPS is extremely accurate, there was 

and indeed still is no effective plan B in the case of failure and 

it is relatively easy to block or disable such systems if one 

intends to do so.so. Several countries including Russia, 

Canada project in the U.K. known as ELoran has proved 

locally effective but it is as yet unknown if the projects in the 

various countries will be able to work together as an effective 

global network to operate as back up in the event of GPS 

failure.   
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U.K. are developing similar back up 

plans that involve the use of radio waves; 

technology that was devised during the 

Second World War. The research project 

in the U.K. known as ELoran has proved 

locally effective but it is as yet unknown if 

the projects in the various countries will 

be able to work together as an effective 

global network to operate as back up in 

the event of GPS failure.   

At the signing ceremony, 19 countries  

signed up which was one country short 

of the number that would eventually be 

required to ratify to give the Rules the 

force of law. Since then there have only 

been 6 further signatories, taking the 

number to 25. For a set of Rules 

intended to bring uniformity to carriage of 

goods by sea law, this must be 

considered hugely disappointing, 

particularly when one considers that 

historically many conventions have failed 

to gain the force of law, despite having 

more signatories than needed because 

signing often does not translate to 

eventual ratification.  

Looking at the countries who have 

signed, there are notable absences. Not 

one South American country has signed, 

nor has any country from the Far East. 

Of the G7 countries, only two have 

signed (France and the U.S.) and only 

two of the G20 countries, (France and 

the U.S.) have signed. Notable absences 

include all four of the BRIC countries, 

Australasia, Canada, Germany, Italy, 

Japan and the U.K. What is it about the 

Rules that has made them so 

unwelcome?   Why has there been no 

rush to sign up or ratify, despite the 

efforts of CMI and Uncitral to highlight 

the virtues of the Rules? So far, 

ratifications have been effected by Spain, 

Togo and Congo. Virtually all who have 

signed are from Western Europe or 

Africa along with the U.S., leaving large 

areas of the globe unrepresented.  

Togo and Congo. Virtually all who have 

signed are from Western Europe or Africa 

along with the U.S., leaving large areas of 

the globe unrepresented.  

Our group is of the view that the Rules will 

do little to bring uniformity to the carriage of 

goods by sea law and if anything, will simply 

further splinter an increasingly disparate set 

of rules used worldwide with most countries 

adhering to either the Hague, Hague-Visby 

or Hamburg Rules. Common law countries, 

where laws are built on precedent, are 

unlikely to want to replace settled law with a 

Convention of over 90 articles that will 

create a new body of law and owing to its 

alienation from the clauses of the 

established conventions, will not be able to 

draw on the precedent cases. Who will 

these Rules benefit? Lawyers? Insurers?  

Surely the Rules should benefit direct users 

and providers of international transport, but 

there is little in the Rules to endear them to 

these communities. 

As some will be aware, our group has 

prepared three papers on the subject of the 

Rules and Bill Tetley drafted the summation 

to the first. It is worth repeating the text here 

as it was insightful:- 

The negative reactions by some 

stakeholders 

It seems to be a recurring theme among 

those who support these Rules to question 

the lateness of such commentaries. One has 

to remember that if these Rules do become 

a Convention they will affect huge numbers 

of those involved in commercial contracts for 

sale of and carriage of goods. These Rules 

were formed by a working Group with a few 

hundred participants which is hardly 

representative and simply because concerns 

arise after adoption of the Rules does not 

make such concerns any less valid.  

The objective of the Rotterdam Rules to 

provide a comprehensive regulation is 

certainly acceptable but the risk is obvious 

that some of the innovations compared with 

the present law will limit the willingness of 

States to ratify the convention. From this 

perspective, it might have been wiser 

restricting the revision work to a 

modernization of the liability system and the 

introduction of rules for electronic 

transmission so as to ensure a global 

acceptance of the Rotterdam Rules as a 

replacement of the old system. The aim to 

expand the Rotterdam Rules to cover much 

transmission so as to ensure a global 

acceptance of the Rotterdam Rules as a 

replacement of the old system. The aim 

to expand the Rotterdam Rules to cover 

much more has invited negative 

reactions by some important 

stakeholders to the effect that some 

additions are considered at best 

unnecessary and at worst contrary to 

their respective interests.  

The Consequences of the “Opting-

Outs” (including no opting-in) 

The Rotterdam Rules contain multiple 

opting-outs, which will allow major 

shipping nations to “opt-out” of all or part 

of the Rules. The United Kingdom, for 

example, could support the signing of the 

Convention but could also be able to 

protect its important arbitration centre 

and arbitration business in London by 

opting-outs. And the world’s 

shipping/carrier/oil producer nations such 

as Norway could adopt the Rotterdam 

Rules, but the opting-outs could also 

allow them to avoid many provisions of 

the Rules that do not favour them. 

The United States of America and those 

nations, which like the United States of 

America have not adopted the Hague, or 

Hague/Visby or Hamburg Rules, will 

seemingly have progressed to some 

extent by the adoption of the Rotterdam 

Rules but is this “half loaf” better than a 

new try at adopting a uniform, binding, 

modern Multimodal Carriage of Goods by 

Sea Convention of the 21st Century? 

Are not the Rotterdam Rules a step 

backwards for the vast majority of 

shipper/carrier nations of the world, who 

have already adopted a universal and 

uniform, and less complex carriage of 

goods by sea legislation with broader 

scope and fewer opting-outs, particularly 

for jurisdiction and arbitration and for 

volume contracts?  

The Rotterdam Rules provide detailed 

set documents: negotiable transport 

documents, non-negotiable transport 

documents, and straight bills of lading. 

These different types of transport 

documents entail different results when 

determining the evidentiary effect of the 

contract particulars (Article 41), delivery 

of the goods (Chapter 9), and rights of 

the controlling party (Chapter 10). Will 

the average shipper or carrier be able to 
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Again technology and logistics present new 
challenges. The trade will jump ahead 
through the expanded Canal in 2016 and 
ideally may the export credit and lower 
freight rates couple the effect of the fall of 
bunker prices. But that is ideally. 
 
Meanwhile the climate change problem 
and the care of the environment will await 
international laws relating to Gas 
Emissions from Ships to add to BWM2014, 
now on the route. The revision of the 
Collision Regulations, the consensus over 
an international instrument to deal with 
the Off-shore facilities will be on the table. 
MLC2006 seems to be working subject to 
efficiency and practicality of inspections. 
Limitation of Liability hardly a topic 
anybody wish to talk about. Hague-Visby 
Rules remain here to stay. Class Societies 
still in the hands of local Courts. 
 
The Marine Environment and technological 
developments demanding control of new 
and further risks. Is the law responding in 
time? Will liability and shipping technology 
walk any close during 2015? For sure, the 
issues will be open to discussion at 
international meetings, though matters 
like the revision of the York-Antwerp Rules 
for General Average seem to gain priority 
in the agenda. 
 

 
 

THAT SINKING FEELING 

of the goods (Chapter 9), and rights of the controlling party (Chapter 10). Will the 

average shipper or carrier be able to distinguish between a negotiable and a non-

negotiable transport document? This could lead to confusion and mistakes. 

Furthermore, a contract which is simply called a “bill of lading” is liable to be 

characterized as any one of the three legal characterizations, which again can only 

create confusion.1 

The excessive detail of the Rotterdam Rules is liable to create uncertainty and hinder 

the goal of attaining legal certainty in multimodal transport regulation. The 

Rotterdam Rules seem fit only for a small select group of trained lawyers. A more 

pragmatic approach of introducing only two types of transport documents: a 

negotiable and a non-negotiable multimodal transport document as is found in the 

United Nations Convention on International Multimodal Transport of Goods 

(Multimodal Convention (1980)) would make the rules simpler and more 

understandable to merchants, shippers, consignees, carriers and even to lawyers and 

judges. 

Drafting Deficiencies in the Rotterdam Rules  

An example of a drafting deficiency can be found in Article 12, which deals with the 

‘period of responsibility’ of the carrier. Article 12(1) states: “The period of 

responsibility of the carrier for the goods under this Convention begins when the 

carrier or a performing party receives the goods for carriage and ends when the goods 

are delivered.” Article 12(2) (a) and (b) provide specific criteria to determine when the 

period of responsibility begins and ends. At the same time, however, Article 12(3) 

allows the parties to determine this period themselves, subject to two exceptions. 

Article 12(1) and Article 12(3) therefore appear to be contradictory. It is suggested 

that Art. 12(1) should start with “Subject to paragraph 3…” The current wording of 

Article 12 may lead to mistakes and confusion. Careless readers might simply read the 

first paragraph and conclude that the period of responsibility can only conform to that 

stipulation. The reader may also wonder whether one paragraph trumps the other.  

Article 51(1) states: “Except in the cases referred to in paragraphs 2, 3 and 4…”, in 

other words, except when there is, respectively, a non-negotiable transport document, 

a negotiable transport document, and a negotiable electronic transport record. There 

are, however, three different types of transport documents: negotiable, non-

negotiable, and straight bill of lading. Thus, given the exceptions, article 51(1) would 

seem to be dealing with non-negotiable electronic transport documents, as well as 

straight bills of lading. But there is doubt without a specific stipulation to that effect in 

law. Why should we have to guess? And perhaps paragraph 1 also contemplates all 

residual transport documents as well (i.e., those that are not readily able to be 

characterized under the Rotterdam Rules). Defining the purview of a given stipulation 

solely by stating its exceptions lends itself to ambiguity. 
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